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COMPLAINANTS: 

RESPONDENTS: 

RELEVANT STATUTES 
and REGULATIONS: 

Tal Cloud 

Mike Der Manouel, Jr. 

Jeff Dunham 
Denfaam for Congress and 
David Bauer, in fais official capacity as treasurer 

Picayune Rancfaeria of tfae Cfaukcfaansi 
Indians/Chuckchansi Tribal Govemment 
Remembering tfae Brave Foundation 
Califomians for Fiscally Conservative Leadersfaip 
Gilliard, Blanning & Associates, Inc. 
(Dave Gilliard & Carlos Rodriguez) 

Jeff Denham for State Senate and 
David Bauer, in fais official capacity as treasurer 

2U.S.C.§431(20)(A)(iu) 
2 U.S.C.§ 434(b) 
2 U.S.C.§ 434(f) 
2 U.S.C.§ 434(g) 
2U.S.C.§441a 
2U.S.C.§441b(a) 
2U.S.C.§441d 
2U.S.C.§441i(e) 
11 C.F.R.§ 100.29 
11 C.F.R.§ 104.20 
11 C.F.R.§ 109.21 
11 C.F.R.§ 110.3(d) 
11 C.F.R.§ 300.65 

INTERNAL REPORTS CHECKED: Disclosure Reports 

OTHER AGENCIES CHECKED: CalifomiaSecretaiy of State 

L INTRODUCTION 

38 Tfaese two matters concem ads broadcast by Remembering tfae Brave Foimdation f*RB'0̂  

39 a section 501(cX3) cfaaritable organization, to promote a May 28,2010, benefit concert in 

40 support of a program in California to create specialized license plates for fiunilies of military 

41 personnel killed on active duty. Tfae ads featured Jeff Denfaam, a Califomia State Senator and a 
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1 candidate in tfae primary election for tfae 19̂  Congressional District in California, and were 

2 disseminated witfain 30 days of the Califomia Congressional primary election on June 8,2010. 

3 These ads were allegedly financed fiom funds Denfaam transferred fiom Jeff Denfaam for State 

4 Senate estate Ĉ ommittee'O, Denfaam's State Campaign Conmiittee, to RB. The conceit was 

5 held at the Cfaukcfaansi Gold Resort & Casino. 

6 Tfae complaints in tfaese two matters involve tfae same underlying fiicts and similar 

7 allegations tfaat Denfaam, his State and Federal Campaign Committees, and varuxus other entities 

8 and individuals violated the Federal Election Campaign Act of 1971, as amended (the "Actf*)- ^ 

9 MUR 6289, tfae complainani alleged tfaat tfae advertisements promoting tfae conceit were 

10 coordinated electioneering communications, wfaicfa were paid for by tfae Picayune Rancfaeria of 

11 tfae Cfaukcfaansi Indians (a/k/a tfae Chukchansi Tribal Govemment)(the 'Tribe"), resulting in 

12 undisclosed contributions from tfae Tribe to Denham and Denham for Congress C'Denham 

13 Fedend Committee"). In MUR 6362, complainants alleged tfaat tfae same communications were 

14 cooidinated with tfae Denfaam campaign and involved tfae Tribe, RB, Califomians for Fiscally 

15 Conservative Leadersfaip CCFCL"), and Gilliard, Blanning & Associates, Inc. (Dave Gilliard 

16 and Carlos Rodriguez).* Complainants also alleged that respondents fidled to disclose 

17 coordinated communications and independent expenditures made in conneetion witfa tfae benefit 

18 concert and/or Denfaam's Federal campaign, and may faave done so to faide tfae true source of tfae 

19 funding. Asthecomplaintsarefactually similar, we recommend tfaat tfae Commission merge the 

20 two matters. 

The OfiRce of Complaints ft Legal Administration then oontacted conqilainanls and asked tfaem if tfaey wished to file 
a complaint and instructed them on the proper procedures. Comphunants then filed the complauit, which was 
designated as MUR 6362. 
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Denham, tfae Denfaam Federal Committee, and RB filed a joint response to tfae complaint 

in MUR 6289, stating tfaat RB, not tfae Tribe, paid fi)r tfae ads at issue, and asserting tfaat no 

violations occuned because tfae ads do not contain express advocacy or its functional equivalent̂  

Tfae Denfaam respondents and RB did not file a separate response to tfae complaint in MUR 6362. 

Tfae Tribe and CFCL filed a joint response to tiie complaim in MUR 6362. Tfae Tribe stated tiiat 

tfaere is no basis for finding tfaat it made coordinated communications or otfaerwise violated tfae 

Aot The Tribe acknowledged tfaat it provided tfae venue fbr and distributed promotional 

8 materials about tfae concert, but stated tfaat none of tfae promotional materials refened to Denfaam 

9 or to any candidate. CFCL stated tiiat it is a tax-exempt 527 organization tfaat is legistered witfa 

0 tiie Commission as an independent-expenditure-only committee. CFCL stated tfaat it was finmed 

1 after tfae concert and was not involved witfa it CFCL asserted tfaat it did not coordinate witfa tfae 

2 Denfaam campaign and properly disclosed its independent expenditures to tfae Commission. 

3 Respondents Denfaam State Committee, Gilliard, Blanning & Associates, Inc. C*GB A"), Dave 

4 Gilliard, and Carlos Rodriguez, wfao were named as respondents in MUR 6362, did not file a 

5 response to tfaat complaint. 

6 We conclude that the radio and television ads at issue meet tfae diefinition of "coordinated 

7 conomnnicatinns," but quall̂  for the safe harbor for candidate charitable solicitations under 

8 11 C.F.R. § 109.21(g) because: (1) tfae ads do not promote, support, attack, or oppose C'PASCO 

9 Denham or any otfaer Federal candidate(s); (2) RB, the organization for which tfae fimds were 

20 solicited, is a S01(c)(3) tax-exempt organization as described at 11 C.F.R. § 300.65; and 

' The response was originally filed on bdialfofDenham and the Federal Committee because at thet 
filed, RB was not e respondent We uonstiue this response to be filed on behalf ef RB os well because counsel fin-
RB also represents Denham and the Federal Committee, and because counsel eventually filed a designation 
counsel ffxm on behalf of all three parties in MUR 6289. However, counsel did not submit a designation of counsel 
form for RB in MUR 6362. We have oontacted counsel several times about the niissing designatton of counsel finm 
for RB, but have not heard back to date. Thougih we recommend tfae Commission merge the two matten, out of an 
abundoBce of caution, we intend to send a copy ofthe notification to RB under sqwrate cover. 

L 
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1 (3) the funds appeared to have been raised solely for cfaaritable purposes, Le., donations to RB, a 

2 501(c)(3) oigpnization to benefit tiie Gold Star Project. Accordingly, we recommend tfaat tfae 

3 Commission find no reason to believe that- Remembering tfae Brave Foimdation made a 

4 profaibited in-kind coiporate contribution resultuig fipom coorduiated communicâ  

5 violation of 2 U.S.C. § 441b(a); no reason to believe tfaat Jeff Denfaam and Denham for Congress 

6 and David Bauer, in fais official capadty as treasurer, accepted and received profaibited in-kind 

7 corporate contribntions resulting finm ooonluiated communications in violation of 2 U.S.C. 

8 § 441b(a); and no reason to believe tfaat Denham for Congress and David Bauer, in his official 

9 capacity as ireasurer, fidled to report sucfa contributions in violation of 2 U.S.C. § 434(b). 

10 Wfaile tfae ads are exempt fifom tiie defuiition ofcoordinated communications under tfae 

11 safe harbor for candidate charitable solicitations that do not PASO a Federal candidate, they 

12 nevertheless meet tfae definition of electioneering communications, and RB, tfae entity that paid 

13 fiir tfae ads, was required to file disclosure reports and comply witfa disclaimer rules for 

14 electioneering communications, but did not do so. Accordingly, we recommend tfaat tfae 

15 Commission find reason to believe tfaat Remembering the Brave Foundation violated 2 U.S.C. 

16 §§ 434(f) and 441d. 

17 The available iBfoimation indicates that RB paid for tfae ads. However, other 

18 information, including tfae timing and amount of tfae funds transferred finm Denfaam's Stete 

19 account to RB, suggests tfaat tfae Denfaam State Committee may have been the source of some or 

20 all ofthe funding for the ads. Ifso, then the Denham State Committee transfeired or spent non-

21 federal funds to finance electioneering communications, wfaicfa would violate 2 U.S.C. 

22 § 441i(e)(l) and 11 C.F.R. § 110.3(d). Accordingly, we recommend tiiat tfae Commission find 

23 reason to believe tfaat Denfaam and fais State and Federal Committees violated 2 U.S.C. 
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1 § 441i(e)(l)(A) and 11 C.F.R. § 110.3(d) and autfaorize an investigation oftfae circumstances 

2 surrounding the funding oftfae ads. Afier tfae investigation, we will make appropriate 

3 recommendations to tfae Ckmimission regardingittfae respondents in this matter. 

4 Finally, the available information does not support general allegations made by 

5 complainants in MUR 6362 tfaat tfae Tribe, CFCL, GBA, Dave Gilliard, and Carios Rodriguez 
HI 

6 violated tfae Act in connection witfa tfae making of undisclosed cooidinated and independent 
SJ 

^ 7 expenditures relating to tfae Denfaam canapaign and/or the benefit conceit Aceordmgjly, we 

8 recommend that the Commission find no reason to believe that tfae above-mentioned respondents 

0 9 violated any provision of the Act or regulations in connection with tfae allegations m these 

^ 10 matters. 

11 n. FACTUAL BACKGROUND 

12 ' In 2010, JeffDenfaam was both a Cdifiarnia State Senator, representmg tfae 12*** District, 

13 and a candidate for the U.S. House ofRepresentatives for California's 19*̂  Congressional 

14 District Denham did not run for re-election to tfae State Senate. Denham won tfae June 8,2010, 

15 Republican primary and the November 2,2010, general election. 

16 In tfae two montfas before tfae June 8 primaiy, Denfaam's State Committee made transfers 

17 totaling $225,000 to RB, an entity organized under Section 501 (c)(3) of tfae Intemal Revenue 

18 Code (26 U.S.C. § 501 (c)(3)). RB faonots veterans killed in action, and it oiganizes ceremonies 

19 and events to faonor deceased servicemembers and their fiunilies. See 

20 http://www.rememberinytfaebrave.org/ (last visited on Januaiy 24,2011). Tfae transfers included 

21 a $25,000 donation made on April 12,2010, and three loans, whicfa the Committee forgave; a 
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1 $100,000 loan made on April 19,2010, a $50,000 loan made on May 12,2010, and a $50,000 

2 loan on May 25,2010.̂  

3 Eleven days befiire the June 8 priniary, a benefiticoncert was faeld at tfae Cfaukcfaansi Gold 

4 Resoit & Casino, in Coarsegold, California, wfaicfa is in tfae 19*̂  Congressional District. The 

5 concert, sponsored by RB and featuring country and westem music performer Pfail Vassar, was 
fMI 

H 6 advertised on radio, television, and the intemet as a benefit concert to raise donations for Project 

^ 7 Gold Star—a program administered by tfae Califomia Dqpartment of Veteran Affidrs to raise 

SJ 8 private donations to pay the oostb of a specialized license plate program for the families of U.S. 

(p 9 military personnel killed ii^le serving on active duty. Several of the advertisements promotiî  

10 tfae concert featured Denfaam. RB asked Denham to act as spokesperson and to appear in tfae ads 

11 because of his "long-standing association with veterans' issues and the Gold Star Project 

12 legislation." Denfaam Response at 2. Denfaam,an Air Force veteran, was Cfaairman oftfae 

13 Veterans' Af&irs Committee wfaile fae was a Califomia State Senator and was a coautfaor of 

14 Senate Bill 1455, tiie Califomia Gold Star Family License Plate bill. Project Gold Star was 

15 signed into law in September 2008. 

16 Complauiant in MUR 6289 provided a "Transcript of Coordinated Ads," wfaich contains 

17 a link to tiie television att as posted on the intemet at httD://www.remembertfaebrave.com/, a 
18 transcript of the radio ad, and a list of seven TV and radio stations tfaat aired tfae ads. Tfae ads 

19 aued m May 2010, up to tfae date oftfae event. 

20 

See httB-7/cal-access.sos.ca.yov/PDFGen/bdfaen.pre?fiUngid^lS21S03ftamendi (last visited on March 14. 
2011). See httD://cal-access.sos.ca.gov/PDFGen/pdfyen.prg?filinpd=ls^^n!^n^f^ vimteH m 
Marehl4,2011). 
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1 TRANSCRIPT OF RADIO AD! 

2 ANNOUNCER: Join countiy superstar Pfail Vassar fiir a one-nigjht Remember 
3 tfae Brave benefit concert, Friday May 28̂  Memorial weekend at Chukcfaansi 
4 Gold Resort and Casino. Veteran Affuis Conunittee Chaimian Senator Jeff 
5 Denfaam. 
6 
7 JEFF DENHAM: As a veteran, I know tfae sacrifices of our servicemen and 
8 women, and tfae sacrifice sfaared by tfaeir loved ones wfao pray for tfaeir safe retum. 
9 But some of them don't make it, tfaeir fiunilies then become Gold Star fiunilies. 

tfl 10 This event will raise funds fbr Gold Star fiunilies and the Gold Star project as 
^ 11 recognition for tfaeu: ultimate sacrifice. Pleasejoin us at our benefit concert on 
^ 12 May 28̂  Memorial weekend. If you can't make it, go to Remember tfae Brave 
Q 13 dot com to leam more and to make your tax-deductible donations. Remember, 
m 14 every dollar counts. 

15 
^ 16 I'm Senator Jeff Denfaam. 
® 17 
HI 18 ANNOUNCER: Join Phil Vassar and Jeff Denfaam at tiie Remember tiie Brave 

19 benefit conceit. For tickets go to Chukcfaansi Gold Resort and Casino or visit 
20 Ticketmaster dot com. 
21 
22 TRANSCRIPT OF TELEVISION AD fas nested on the internets; 
23 httD://www.remembertfaebrave.com/ 
24 
25 PAGE 1: At top of page is tfae logo of Remembering the Brave, followed by 
26 Benefit Concert. Undemeath it is "Pfail Vassar" followed by tiie date (May 28***) 
27 and location of the event (Cfaukcfaansi Gold Resort & Casino), a pfaoto of a 
28 sample specialized license plate next to a stetement: *Troceeds benefit the 
29 Califomia Depaitment ofVeteran Afibiis Project Gold Star, a link to tiie 
30 Califomia Depaitment of Veteran Affidra website, and two buttons: "Buy 
31 Tickets" and "Donate." 
32 
33 PAGE 2: (VideoX30 seconds): 
34 • First clip: Pfail Vassar live conceit and a voiceover *'Join conntiy 
35 superstar Pfail Vassar for a one night benefit concert" ̂ lile tfae following 
36 words flasfa on tfae screen "Remember the Brave" "Chukcfaansi Gold 
37 Resort and Casino" and "May 28tii". 
38 • Second clip: Denham witfa 3 other individuals, two of whom appear to be 
39 veterans. Denham is standing in the middle of the group wfaile the words 
40 "Senator Jeff Denham, Ĉ faauman, Veterans Affidrs" flasfa on tfae screen. 
41 Denfaam tfaen says "As a veteran, I know the sacrifices of our service men 
42 and women. A sacrifice sfaared by tfaeir loved ones who pray for tfaeir safe 
43 retum. But some don't make it Theo: fiunilies tfaen become Gold Star 
44 Families." 
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e Third clip: Pfail Vassar concert and a voiceover "Join Pfail Vassar at tfae 
Remember tfae Brave benefit concert Visit Ticketmaster dot com fiir your 
tickets today" while tiie words "May 28̂ " "Cfaukcfaansi Gold Resort and 
Casmo" and 'Ticketmaster.com" flash on the screen. 

e Fourth dip: same shot of Denham with tfae veterans andpOenham saying 
"If you can't make it, go to Remembertfaebravccom to leam more" i^le 
tfae words "Remembeitfaebrave.com" flasfa on tfae screen. 

TRANSCRIPT OF INTERNET AD: 

e Left side of screen: Pfaoto of Denfaam and tfae words "State Senator Jeff Denfaam, 
Veterans' Afibira Conunittee" under tfae pfaoto. 

• Ri^t Side of screen: Message "As a veteran, I know tfae sacrifices of our 
service men and women. A sacrifice sfaared by tfaeir loved ones wfao pray for 
tfaeir safe retum. But some don't make it Tfaeir funilies tfaen become Gold Star 
Families. We're raising funds to make available commemoative license plates 
for tfaesis fiunilies as recognition for tfaeur sacrifice. Please joui us at our benefit 
concert on May 28*''. If you can't attend, I lirge you to leam more [link] about 
tfaese fiunilies and make a tax-deductible contribution [link]. Remember, every 
dollar counts. Leam More: Califismia Depaitment ofVeteran Affidrs-Project 
Gold Star [link]. 

e Bottom of screen: remembertfaebravccom is a project of Remembering Tfae 
Brave Foundation, a 501(cX3) not-fiir-prefit organization. For more infimnation, 
please visit www.RemembCTiiigTfaeBrave.org. Contributions and donations are 
tax dedoetible and duectiy benefit tfae Remembering tfae BravA Foundation. 

Accordmg to tfae rehouse, RB sponsored the benefit concert, the proceeds of wfaicfa were 

28 donated to Project Gold Star. Denfaam Response at 2. Tfae response stated tfaatRB, not Ifae 

29 Tribe, produced, aired, and paid for tfae radio, television, and intemet ads. Id. Documentation 

30 subimtfasd witfa tfae complaint in MUR 6362 indicates tfaat GBA and Alamance Advisora faandled 

31 tfae media buy for tfae conceit (m befaalf of its client, RB. Slee Emails between Genet Slagle 

32 (media buyer witii GBA) to Matt Rosenfeld (President/Cieneral ManagCT fiir KSEE-NBC24, 

33 KSEE WeatiiCT Plus, and LATV la altemativo), dated April 29,2010, regarding Gold Star 

34 Families Proposal. It also appean tiiat GBA and Alamance Advisors faandled tfae media buys for 
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1 tfae Denfaam for Congress campaign in 2010.̂  5!se Emails firom Genet Slagle to Donald Osika, 

2 dated January 29,2010. Tfae response by tfae Denfaam respondents and RB did not specify faow 

3 mudcwas spent on tfae ads, but does not dispute tfae $100,000-$200,000 amou]|t̂ entioned m tfae 

4 complaint. It appears tfaat RB raised a total of $105,440.24, about a tfaird of the total amount 

5 raised ($300,000) fiir Project Gold Star.̂  

6 The response acknowledged that the ads aued during May 2010, up until tfae May 28*** 

^ 7 date of the benefit concert, wfaicfa was within thirty (30) days of tfae Califomia Congressional 

m 
Sir 8 primary eleetion in which Denham appeared as a candidate. Id. at 4. Hewever, tfae response 

^ 9 aigued the conceit was scheduled for May 28̂  because it was dose to Memorid Day, an 

10 appropriate date on wfaicfa to faold an event related to veteran/military issues and causes, and not 

11 because May 28 was close to tfae primary. Id.at6. The response dso steted that tfae ads dred 

12 over a geographic area around the Casino where the conceit was faeld and included Denham's 

13 State Senate district, tfae 19̂  Congressiond District, and areas beyond. Id. at 4. Findly, tfae 

14 response acknowledged tfaat tfae ads could be recdved by more tfaan 50,000 people witfain tfae 

15 19*''Congressiond District Id. 

16 In its response, tfae Tribe acknowledged tfaat tfae Casino served as tfae venue for tfae May 
17 28̂  cfaarity event, wfaicfa was organized by RB. Tribal/CFCL Response at 4. Tfae response 

* The Denham Federal Committee's 2010 April Quarterly Report reflects disbursements to GBA and to Alamance 
fiir broadcast advertising. 

' The Cdifinnia Department of Veteran Afibin announced that Project Gold Star had met its fimdraisfaig goal. 
See htlp.//www.cdva.ca.fov/kiewhome.aspx fhat visited on Januarv 24.201 n. RB posted a letter fiom the 
Departonent ofVeteran Affiun thanking it its $105,44024 donation hi support ofProject Gold Star. See 
htlp://www.rememberinplhebrave.org/hews/. On tiie letter is a handwritten note, indicetnig Ifaat tiris was the siqgle 
largest donation received. Id. In a news release announcmg that the Gold Star Project had raised $300,000 and tiiat 
die GoM Star plate mitiative had passed, RB acknowledges dut it 'logetfaer witii Senator Denham, his supportera, 
and otiier contributore... raised approximately one-tiiird oftiie funds needed to get tiie license plate iniliative 
passed." Id. 
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' 1 furtfaer stated tfaat tfae Tribe made tfae foUowingin-kiid donations in stipport oftfae benefit 

2 concert: tfae use of its casmo as tfae venue for tfae conceit, a newspi^ strip ad witfa tfae Fresno 

3 Bee, rack csiMs.'fiir distribution, postcards for distribution to Cfaukcfaansi guests, auton l̂̂  

4 pfaone cdls to Cfaukcfaansi guests, food voucfaera with tfae purefaase of two tickets to tfae event, 

5 rooms and meals for performera, an emdl blast, postera, and casmo ovCTfaead announcements. 

0 

M 6 Id. at 4 .̂ In addition, file response noted that several television and radio stations ran public 

^ 7 service announcements C*PSAs") promoting tfae concert, wfaich were provided without cost to 

^ 8 the Tribe. Id. Finally, the response asserted tfaat tfae Tribe did not pay for or distribute any 

P 9 promotiond materids that referred to Denham or to any clearly identified candidate, did not 
H 

10 disseoiinate campdgn niaterids prepared by tfae candidate, and did not expressly advocate the 

• 11 election or defeat of a clearly identified candidate. A/, at 5. Tfae Tribe provided copies oftfae 

12 promotiond materials, and none of tfae ads provided refer to Denfaam or otliCT clearly identified̂ . 

13 candidate. Regarding CFCL, tfae response stated tfaat it made independent expenditures in tfae 

14 form of radio ads in tfae period before tfae Cdifomia primaiy, but tfaat tfaese expenditures were 

15 sqparatefiromtiiebenefitconcert, were not coordinated witfa tfae Dediam campdgn, and were 

16 prppCTly reported to tfae Commission, /(i. at 6-7. 
17 IIL LEGAL ANALYSIS 
18 A. Goardinated Communications 
19 

20 Tfae Act subjects contributions and expenditures to certdn restrictions, limitations, and 

21 reporting requirements. See generally 2 U.S.C. §§ 441 a, 434b. Contributions can be monetaiy 

22 or "in-kind." In-kind contributions indude an expenditure made by any person "in cooperation, 

23 consultation, or concert witfa, or at Ifae request or suggestion ol̂  a candidate, fais autiiorized 
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1 politicd conunittees, or tfaeu: agents," and are subject to tfae same restrictions and reporting 

2 requirements as otiiCT contributions. 2 U.S.C. § 441a(a)(7XA) and (B)(i); 11 C.F.R. 

3 §§ 100.52(d)0), 10Ml(b). Tfae Commission's regulations at 11 C.F.R. § 109.21 provide tiuttftw. 

4 coordinated conmiunications constitute in-kind contributions fiKim tfae party paying for sucfa 

5 communications to tfae candidate, the candidate's authorized conumttee, or tfae politicd party 

6 committee wfaicfa cooidinates tfae communication. A corporation is profaibited fiom making any 
'ST 
^ 7 contributioa ui connection witfa a Fedeml election. 2 U.S.C. § 441b(a). 
0 

^ 8 A ceimmuiication is coordinated if it is paid for by someone other than the candidate or 

Q 9 the candidate's autiiorized conunittee (or tfae political party committee, wfaere s l̂icable); it 
HI 

H 10 satisfies one or more content standards; and it satisfies one or more conduct standards. All three 

11 prongs must be met for a communication to be considered coordinated 11 C.F.R. § 109.21. Tfae 

12 Coinmission's regulations exempt fiom tfae definition of "coordinated communication" a public 

13 communication in wfaicfa a Federd candidate solicits fimds for organizations as peimitted by 

14 11 C.F.R. § 300.65, provided that the public communication does not PASO tfae soliciting 

15 candidate or that candidate's oppoiient(s) in tiie election.' See 11 CJ.R § 109.21(g)(2). Federal 

' In tiie recent rulemaking on coordinated communications, tiie Coinmission considered addnig a safe haibor fbr 
public communications in siqpport of certaui tax-exempt nonprofit oiganizations, but did not do so. The safe harlxir 
would have excluded fiom the definition of coordmated conununication any public communication paid fiir by a 
S01(c)(3) organization, in which a candidate seeks support fiv tiie payor organization, unless tfae public 
conununication PASOs tfae candidate or anotiier candidate who seeks tiie same office. Tlie proposed safe harbor 
was mtended to address communications like tfae ones m MUR 6020 (AlUanee/Pelosi). MUR 6020 involved a TV 
adveitisement paid finr by a SO 1(G)(3) oiganization. In tiie ad, a Federal candidate qipeared, discussed 
environmental issues, and asked viewera to visit a Web site sponsored by tiie organization paying finr tfae ad. 
Because the ad solicited general support fiir tiie organization's Web site and cause, but did not solicit fimds fin- tfae 
organizations, it did not qualify for the existing solicitation safe harbor at 11 C.F.R. § 109.21(gX2). In the EftJ, tfae 
Commission staled that it was not adopting the proposed safe haibor because tfie enfincement action tiiat prompted 
it (MUR 6020) WBS the ody Commission enfinrcement octfon to date in which a S01(c)(3) oiganization paid fin- a 
public Gommuiication tint satisfied all tiiree prongs of the coorduiated conummication test See EftJ, Coorduinied 
Ceomnmications, 75 Fed. Reg. 55960 (Sep. IS, 2010). The Comniission noted "[t]he lack of any additinnd 
complaints against SOI (c)(3) organizations under tfae coordnuted oommunitatiims rule nidicates that there is no 
significant need fbr the proposed safe haibor at this time." Id 
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1 candidates and officefaoldera may solicit funds for tax-exempt oiganizations as described m 

2 26 U.S.C. § 501(c). 11 C.F.R. § 300.65. 

3 The radio and tdevisito ads at issue meet dl tfaree prongs oftfae coordination test Tfae 

4 payment prong is satisfied because tfaere is infimnation tfaat tfae ads were pdd for by RB, 

5 someone otfaCT tfaan tfae candidate, fais autiiorized committee, or politicd party committee.̂  

^ 6 11 C.F.R. § 109.21(a)(1). The content prong is satisfied because the communications qualify as 

fori 7 public communications wfaicfa "refCT[ ] to a clearly identified House or Senate candidate tfad 

8 [are] publidy distributed or otfaerwise publicly disseminated ui the clearly identified candidate's 

9 jurisdiction 90 days or fewCT befiire tfae .. .primary or preference dection. 11 C.F.R. 

10 § 109.21(c)(4)(i). Tfae content prong is dso satisfied because tfae ads meet the definition of 

• 11 electioneermg communications. 11 C.F.R. § 109.21(c)(1). The ads are electioneering 

12 communications biecause tfaey were publicly distributed on radio and television, refer to a clearly 

13 identified candidate for Federd office, were publicly distributed witfain 30 days before the 

14 primary dection, and were targeted to tfae relevant doctorate (tfae ads could be received by 

15 50,000 or more peraons ui tiie district tfaat Denfaam sought to represent (19*** Congressiond 

16 District)).' 11 C.F.R. § 100.29. 

17 Tfae conduct prong is satisfied if a candidate or candidate's conmnttee assents to a request 

18 or suggestion tfaat tfae public conununication be created, produced, or distributed, and tfaat 

As alleged in tiie MUR 6362 comphdnt, tiiere is information suggesting tfaat tiie Denfaam State Committee may 
have been the source fiir all or part oftiie fimding fin-tiie ads. See Section in.C betow. If tiiey were paid finr by tiie 
Denham State Conunittee, tiie payment prong is not met and tiie ads are not coordaiBted. H C.F.R. 110921(aXl). 

' A public commudcation includes broadcast communications. 2 U.S.C § 431(22). It does not mclude mtemet 
communications, except for communications placed fin* a fee on anotiier*s Web site. 11 CFJL § 100.26. **Clearly 
identified" means tiw candidate's name or photopeph appeara, or "tite identity of tfae candidate is otiier̂  
apparent tiirough an unambiguous reference." 2 U.S.C. § 431(18); H CFJL § 100.17. 

' RB's internet ads are not faicluded in tiiis analysis because tiiey are exempt firom the definition of electioneering 
communications. 11 C.F.R. § 100.29(cXl). 
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1 request or suggestion came firom tfae peraon paying for tfae communication. 11 C.F.R. 

2 § 109.21(dXlKtt)- response acknowledged tfaat RB requested tiiat Denfaam act as tiie 

3 spokesperson and to appear Ul tfae nb̂ wfaicfa fae did. Denfaam Response at 2. Because Denfaam 

4 is an agent of fais Committee, fais actions are dso imputed to fais Committee. 11 CFJL 

5 §§ 109.3(bXl). (2); 109.21(a). (d)(l)(ii). 

^ 6 Tfaougfa tfae television and radio ads meet tfae definition of "coordinated 
SJ 
^ 7 communications," tfaey quuliiy fbr the safe haibor for candidate charitable solicitetions in 
0 

Nl! 8 11 C.F.R. § 109.21(g)(2). This provision exempts fixim tiie definition of "coordinated 

1̂  9 communications" public communications in wfaich a Federd candidate solicits funds fiir certain 

HI 10 tax-exempt organizations as permitted by 11 C.F.R. § 300.65, provided tfaat tfae public 

11 communications do not PASO tfae soliciting candidate or tfaat candidate's opponents in tfaat 

12 election. In tfais matter, Denfaam, a Federd candidate, appeared and/or spoke in broadcast radio 

13 and television ads to solicit funds for RB, a 501(c)(3) organization, in support of Project Gold 

14 Star. Tfae available information indicates tfaat RB is an organization described in 11 C.F.R. 

15 § 300.65, and tfae solicitations for donations to RB complied witfa tfae requirements of 11 C.F.R. 

16 § 300.65 because tfaey appeared to faave been fiir tfae puipose of rdsing funds for RB ui support 

17 of Project Gold Star. Tfaus, it aiqiean tfaat tfaese conimumcations are exempt firem tfae defudtian 

18 of "cooidinated oomimmications" if tfaey did not promote or support Denfaam and did not attack 

19 or oppose fais opponent 

20 It does not appear that tfae ads at issue promote or support Denfaam or attack or oppose 

21 any of his opponents. Altfaougfa tfae Conmiission faas not defined tfae teim **promote, support, 

22 attack, or oppose," it faas provided some guidance in advisory opuiions as to wfaat might 

23 constitute PASO ofa candidate. See AO 2009-26 (Codson) (concluding tfaat a state officefaolder 
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1 could use non-federd funds to pay for communication tfaat did not PASO a candidate for Federd 

2 office because tfae communication was solely part of the Stete officdiolder's duties, did not 

3 solicit donations, nor did it expresdy advcBSti; the candidate's election or tfae defeat of faer 

4 opponente); see abo AOs 2007-34 (Jackson), 2007-21 (Holt), 2006-10 (Ecfaostar) and 2003-25 

5 (Wemzapfel) (faolding tfaat tfae mere identification of an individud wfao is a Federd candidate 

6 does not, in itself, promote, support, attack or oppose tfaat candidate). 

7 Tfae only dearly identified candidate in tfae ads is Deidiam, wfae is identified as a veteran, 
0 

ti\ 8 aSteteSenator,andasCfaauTnanoftfae Veterans'Affidra Committee, not as a candidate for 

Z 9 Federd office. Tfae ads do not contain express advocacy or its functiond cquivdent, and do not 
ri 

ri 10 containreferences to any election or politicd party. Given tfae above, it does not tqspear tfaat ffae 

11 ads PASO'd Denfaam or any of fais opponents. 

12 Ndtfaer tfae timing of tfae benefit concert nos the involvement of the Denfaam campdgn 

13 consdtants/media buyer/supportera in tfae planning of tfae benefit concert and ads would appear 

14 to prevent tfae application of tfae safe faarbor for cfaaritable solicitations. See Explanation and 

15 Justification for Find Rdes for Safe Harbor for Endorsements and Solicitetions by Federd 

16 Candidates (11 C.F.R. § 109.21(g)) 71 Fed. Reg. 33201-33202 (Jun. 8,2006) (stating tiiat tiie 

17 "safe faarbor applies regardless of tfae timing and proximity to an election... of tfae solidtation 

18 and [w]faen tfae safe faarbor is applicable, tfae... soUciting candidate (and tfae candidate's agents) 

19 may be involved ui tfae development oftiie communication, m determining tfae content of tfae 

20 communication, as well as determining tfae means or mode and tuning or fiequency of tfae 

21 communication."); See also, AO 2006-10 (Ecfaostar). 

22 Based on tfae above, we conclude tfaat tfae ads at issue were not coordinated 

23 communications and tfaerefore recommend tfaat tfae Commission find no reason to believe tfaat 
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1 Remembering tfae Brave Foundation made a profaibited ui-kind corporate contribution resdtmg 

2 from coordinated conununications ui violation of 2 U.S.C. § 441 b(a); no reason to believe tfaat 

3 Jefif Denfaam and Denfaam fiir (Congress and DavidaAftuer, in fais officid capacity as treasurer, 

4 accepted a profaibited in-kind corporate contribution resdting fiom coordinated communications 

5 in violation of 2 U.S.C. § 441b(a); and no reason to bdieve Denfaam fiir Congress and David 

ri 
6 Bauer, in fais officid capacity as treasurer, fiuled to report m-kind contributions in violation of 

H! 7 2 U.S.C.§ 434(b). 
0 
^ 8 B. Electioneering Communications 
•ST 
0 9 Though the television and radio ads are exempt from tfae definition of coordinated 
ri 

^ 10 commumcations because tfaey qudify for tfae safe faarbor for candidate cfaariteble solicitations 

11 that do not PASO a Federal candidate, tfaey are also electioneering communications, and tfae 

12 Cominission has declined to create an exemption to tfae electioneering conuhumcatioh 

13 regdations fortfaese types of communications. Thus, tfae ads are subject to disclaimer and 

14 disclosure requiremente for electioneering commumcations. See AO 2006-10 (EchoStar) 

15 C*M ven if the proposed [exempt] commumcations were to be made during the "electioneering 

16 communication" period they wodd not constitute coordinated communications dtiiougjh tfaey 

17 would be subject to tfae restrictions applicable to electioneering communications, assuming tfasy 

18 otiierwise satisfied tfae definition of "electioneering conunumcation" at 2 U.S.C. 

19 § 434(f)(3)(A)(i); 11 C.F.R. § 100.29(a)"). 

20 As discussed above, tfae ads at issue meet tfae definition of electioneering 

21 communications because tfaey refer to a clearly identified federd candidate, were publicly 

22 distributed witfain 30 days of a primary dection, and were taigeted to tfae relevant electorate. 
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1 11 C.F.R. § 100.29. In addition, fhe ads do not qudify for any oftfae exemptions to tfae 

2 definition of electioneeriog communications. 

3 BCRA provides tiiree excqitionsfixim tfae "electioitoing commumcation̂  

— 4 none of wfaicfa apply faere. 2 U.S.C. § 434(f)(3XB)(i)-(iii); 11 C.F.R. 100.29(c). In addition, 

5 BCRA permits, but does not require, tfae Cominission to promdgate regulations exempting otfaer 

fvj 6 communications, but limite tfais exemption autiiority to communications tfaat do not PASO any 

^ 7 clearly identified candidate for Federd office. 2 U.S.C. § 434(f)(3)(B)(iv). Parauant to tiiis 
tfl 

SJ 8 autfaority, tfae Commission faad exempted firom tfae definition of "electioneering communication" 

Q 9 communications by State and locd candidates, 11 C.F.R. 100.29(c)(5), and communications tfaat 

^ 10 were pdd for by any orgamzation operating under section 501(c)(3) oftfae Internd Revenue 

11 Code (fomier 11 C.F.R. § 100.29(c)(6)). Tfae exemption for 501(c)(3) organizations was 

412 cfadlengcd, and the District Court hdd that tfae Explanation and Justification for tfae regdation 

13 did not provide sufficient andysis under tfae AP A and remanded tfae regdation to the 

14 Conunission for further action consistent witfa ite order. See Sfurys v. FEC, 337 F.Supp. 2d 28, 

15 128 (D.D.C. 2004). Ratiier tiian appeal tiiat portion oftfae district court's decision, tfae 

16 Coinmission initiated a rdemaking to detennine whetfaer tfae Cominission sfaodd retain tfae 

17 exemption for section 501 (c)(3) organizations from tfae electioneering communications rdes at 

18 11 C.F.R. § 100.29(c)(6). (Tfae Commission appedcdi another part of tiie district court decision, 

19 and tfae Court of Appeds affirmed.) Tfae Conunission decided to resdnd tfae exemption and 

20 apply the same generd electioneeruig communications rdes to 501(c)(3) organizations. See also 

21 Find Rdes and Explanation and Justification fiir Electioneering Conununications, 70 Fed, Reg. 

22 75713 (December 21,2005) (stating tiiat "[i]n BCRA, Congress defined *dectioneering 

23 communication' in terms that are easily understood and objectively deteimmable" and tfae 
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1 Commission is dedining to adopt an exemption fbr dl communications tfaat do not PASO a 

2 Federd candidate because doing so "wodd replace entirely Congress's preferred brigfat-line 

3 definition of 'electioneering communication' witfa tfae standard tfaattSongress idegated to tfae 

4 back-up definition.") 

5 In Citizens United v. Federal Election Commission, tfae Siqneme Court struck down as 

6 unconstitutiond tfae Actfs profaibition on coiporate financing of eleetioneering commumcations 

7 at 2 U.S.C. § 441b(b)(2), see 13Q S.a. 876,913 (2010), but tiie Court uphdd tiie Act's 

8 disclosure and disclaimer provisions applicable to electioneering communications at 2 U.S.C. 

9 §§ 434(0 atd441d and 11 C.F.R. §§ 104.20 and 110.11. See id. at 915-916. Tfaus,likedl 

0 persons making electioneering commumcations tfaat cost, in tfae aggregate, more tfaan $10,000, 

1 corporations must comply witfa tfae existing disclosure requuremente finr dectioneering 

communications. 10 

Tfae compldnt dleges tfaat $100,000-$200,000 was spent on tfae ads. Respondente do 

4 not contradict tfais amount, and RB did not file reporte regarding these dectioneering 

5 communications. Accordingly, we recommend that tfae Commission find reason to believe tfaat 

6 Remembering tfae Brave violated 2 U.S.C. § 434(f) by fiuling to report electioneering 

7 communications. We will need to conduct a limited investigation to determine tfae exact amount 

8 spent on tfae ads in order to cdcdate the amount in violation. 

Counsel for the Denham respondents and RB argued that the ads at issue cannot be regulated under FEC v. 
Wisconsin Right lo L̂ e. Inc., 127 S. Ct. 2652 {?Xi01}(WRTL II) because tiiey do not contaui express advocacy or the 
fimctional equivalent thereof. In WRTL II, tfae Supreme Court concluded that the electioneering communications 
financuig restrictions are unconstitutional as applied to ads that are not express advocacy or its fimctional equivdent 
This hoMuig does not mean that the Court dso uivdidated the disclosure and disclaimer provisions fiir 
electioneering communications. The pkuntifT in WRTL II challenged only the coiporate and labor oiganization 
fimduig restrictions and didnot contest the statutory definition of "electioneeruig commumcation" ui seetion 
434(0(3), the reportuig reqdrements in section 434(f)(3), or the disclauner requirements in section 44 Id. fee WRTL 
ll 127 S.Ct at 26S8-S9; see olsa Exphuiation and Justification fiir Electioneering Coimmmtcations, 72 Fed. Reg. 
72899,72901 (Dec. 26,2007). 
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1 Electioneering communications are dso subject to disclaimer rdes. 2 U.S.C. § 441d(a). 

2 For a conununication not autfaorized by a candidate or fais campdgn conunittee, tfae disclaimer 

3 OBBtice must identify wfao pdd fiir tfae message, state tiut it was not autfaoristtlby any candidate 

4 or candidate's conimittee, and list tfae permanent street address, telepfaone number, or World 

5 Wide Web address of the peraon who pdd for tiie commumcation. 11 C.F.R. § 110.11 (b)(3). 

^ 6 For radio messages not authorized by tfae candidate, tfae disclaimer notice must uiclude tfae name 
SJ 
^ 7 oftfae person respondble for tfae cominnnication and any eonnected organization. 11C.F.R. 
0 
^ 8 § 110.1 l(c)(4)(i). For televidon ads, tfae disclaimer must be conveyed by a *'fidl-screen view of 
SJ 
0 9 a representative of the politicd committee or other person making tfae statement," or voice-over 
IT] 

H 10 by tiie representative. 11 C.F.R. § 110.1 l(cX4)(i)-(ii) and 2 U.S.C. § 441d(d)(2). The 

11 disdaimer statement must also appear m writing at tfae end of tfae communication in a "clearly 

12 readdilednanner" witfa a "reasonable degree of coloi" contrast between tfae background and tfae 

13 printed stetement "for a period ofat least four seconds." 11 C.F.R. § 110.11 (cX4Xiii)-

14 Wfaile tfae ads clearly identify RB as tfae orgamzation sponsoring tfae Benefit Concert and 

15 conducting tfae fundrdsing for Project Gold Star, tfaey do not indicate wfao pdd for tfae message 

16 and wfaetfaer or not tfae message was autiiorized by any candidate or candidate's committee. 

17 Thus, the ads do not fully comply with the discldmer requiremente foi- electioneering 

18 communications. Aceoidingly, we recomnieid tlid tfae Commissiim fiid reason to belkve tfaat 

19 Remembering tfae Brave violated 2 U.S.C. § 441d by failing to indude sufficient disclaimera on 

20 ite radio and tdevision advertisemente. 

21 While we conclude tfaat tfae ads at issue are exempt fiKim tfae definition of coorduiated 

22 commumcations under tfae safe faarbor for candidate cfaaritdile solicitetions tfaat do not PASO a 

23 candidate, we believe tfaat tfae Commission sfaodd still pursue tfae reporting and disclaimer 
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1 violations for dectioneering conununications m tfais matter. Tfae Commission faas in tfae past 

2 disniissed electioneering coinmumcation reporting and disclaimer violations wfaen tte 

3 commuHlH&tion in question "focused primarily" on a non-Federd candidate and canlBined 

4 'Inddentd" infomiation regarding a dififerent Federal candidate. &e Statement of Reasons of 

5 Commisdonera Bauerly, Hunter, McGafan, Peteraen, and Weintraub in MUR 6126 (Republican 

^ 6 Senate Campdgn Committee). Denfaam's qipearance in tfae communications was more tfaan 

ri 7 uKidentd. He was tfae spokesperson for tfae event, did most ofspeaking in tfae radio ad, 
0 
tfl 

^ 8 appeared live in tfae tdevision ads for approxunately 10 seconds of a 30-seoond ad, and had his 
CP 9 name flash on tfae screen. Moreover, tfae apparent involvement ofDenfaam campdgn consdtante 
r l 

10 in tfae purefaase of tfae ads and tfae Denfaam State Campaign Account's role in funding tfae ads 

11 militates agamst a dismissd. 

12 C. Transfers ofDenham State Committee Funds to RB 
13 14 Tfae avdlable uifiirmation indicates tfaatRB pdd for tfae ads. However, it was dleged 

15 tfaat tfae Denfaam State Committee may faave been tfae source for part or dl of tfae funds used to 

16 finance tfae ads. If true, tfaen non-Federd fluids fixim Denfaam's State Conunittee wodd faave 

17 been used to finance electioneering communications. Tfae Act profaibite a Federal candidate, a 

18 candidate's agent, or entities duectiy or indirectiy esteblished, financed, nunntained or controlled 

19 by or acting on behalf of thom firom soliciting, recdvmg, directing, transferring or spending 

20 funds in connection witfa a Federd or non-Federd dection, including Federd dection activity, 

21 imless tfaose funds are subject to tfae limitations, profaibitions, and reporting requirements oftfae 
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1 Act." 2 U.S.C. § 441i(eXl) and 11 C.F.R. §§ 300.61 and 300.62. Likewise, transfera of fimds 

2 or assetefixim a candidate's non-Federd canipdgn comnuttee or account to fais or faer prindpd 

3 campdgn comnttee fiir a Federal election are profaibited. 11 CF.R. § 110.3(d). Thus, Dadaam 

4 and Denham's State Comimttee may have violated 2 U.S.C. § 441i(e)(l) and 11 C.F.R. 

5 § 110.3(d) by transferring and/or spending non-federd funds to pay for electioneering 

^ 6 communications featuring Denfaam, and Denham's Federal Committee may haye violated 

7 2 U.S.C. § 441i(e)(l) and 11 C.F.R. § 110.3(d) by recdving sudi fimds. We conclude tiiat 

8 electioneering communications are "in connection" witii an election since they are required to be 

9 disclosed to tiie Commisdon. See Citizens United, 130 S.Ct. at 914 (stating "[i]n Buckley, tfae 

10 Court explained tfaat disclosure codd be justified based on a govemmentd interest in 

11 *provid[ing] the electorate with information' about the sources of election-related spending."). 

12 Denham's State Committee made transfera totding $225,000 (a $25,000 donation and $200,000 

13 in loans, since forgiven) to RB during tfae same time period tfaat RB pdd for and ran ads tfaat 

14 featured Denfaam promoting a benefit concert and solidting funds for RB.*̂  Tfae timing of tfae 

15 transfera and tfae amount transferred may indicate tfaat tfaese funds were intended or designated to 

16 be used to pay for the ads featuring Denham. The amounte transferred ($225,000) were 

17 significant and appear to have been intended to cover the coste of the advertising, given tint RB 

'' Fedeml election activity uicludes: voter registration activity during tiie period 120 days befiire a primaiy or 
general election and ending on election day itself, voter identification, get-out-tiie-vote and generic cainpaign 
activity conducted ui connection witii an election in which a Federal candidate appean on tiie bdlot; a (niblic 
oommunication tiiat refen to a cleariy identified candkiate for Federal office and tiiot promotes, attacks, supports or 
opposes any candidate fbr Federal office; and services provided during any month by any employee ofa State, 
district, or locd committee of a politicd petty who spends more than 2S percent of tint uuiividud*s compensated 
time during that month on activities ui connection widi a Federal dection. 11 CF.R. § 100.24. 

" Califinnia law dlows state and local candidates to raise fimds firom peraons in amounts greater dian the 
contribution lunits under tfae Act and firom sources tfaat would be prohibited under tfae Aet. See generally CAL. 
GOVT CODE § 8S300 et seq. The Stete Committee's disdosure reports w tiw Secretaiy ef State indicate tint it 
received cmitributions in amounts aud firom sources tiiat are permitted under Cdifinmia hw, but are not pennitted 
under the Act 
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1 reported approxunately $100,000 in donations recdved fiir the entire year on ite 2009 tax filings 

2 and net assete of qiproximatdy $26,000 at tfae end of2009. In addition, RB rdsed $105,440 for 

3 Project Gold Star, ConqAdnante alleged tfaat tiie ads cost between $100,000 and $200,000, and 

4 Respondente do not deny tfais allegation. Thus, the available infoimation indicates tfaat RB did 

5 not raise much more for Project Gold Star tfaan tfae cost of ads, and it is posdble tiiat tfae ads cost 

^ 6 fir more tfaan tfae amount RB rdsed. Moreover, tfaeioleofDenfaam's campdgn consdtante ui 

n 7 purefaasing tfae advertismg for tfae concert and certain documente subnutted witfa tfae Cmnplaint 
0 
tfl 

^ 8 Ul MUR 6362 (induding a Januaiy 2010 emdl fixun Jdm Harris, a Denfaam supporter, wiiicfa 

0 9 states tfaat Denfaam nientioned tfaat fae tfaougjfat fae codd use $700,000 m state campdgn fimds on 

^ 10 fais Federd campdgn, and a Cfaukdiansi Maiketing Dqiartnient Agenda, dated May 20,2010, 

11 steting tfaat tfae benefit concert's puipose is "to rdse fimds" for tfae campdgns of Denfaam and 

12 anotfaer candidate (described in-the Tribe's response as an "erroneous characterization" of tfae 

13 benefit concert that was corrected in tfae find nunutes of tfae meeting)), also support tfae 

14 inteipretation tfad tfae Denfaam State Conimittee may faave nude tfae transfera fisr ads featuring 

15 Denfaam. 

16 However, even if tfae transfera fixim Denfaam's Stete Campdgn Account to RB were 

17 intended to finance tfae ads, tiie transfera may not violate 2 U.S.C. § 441i(e)(i)(A) and 11 C.F.R. 

18 § 110.3(d) because RB, as a 501(c)(3) organization that does not appear to spend funds, in 

19 generd, in connection witfa any Federd or non-Federd election, mcluding Federd election 

20 activity, may be a lawful recipient of sucfa funds. Nevertfaeless, ui past mstances where the 

Cdifiimia law peimits candidates and officials to donate suiplus campaign fiinds to a cfaarity so long as the entity 
is a bona fide charitable tax-exempt nonprofit oiganization and tiw donation will not have a material financial eCfect 
on tiie fiinner candidate or offidd. See CAL. GOVT CODE § 89S19. Also, since tiie ads themselves did not 
expressly advocate Denfaam's election or PASO faun oc any otiier candidate, tfaey were not for tiw puipose of 
influencuig a federal election and did not constitute FEA. 
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1 Commission has examined sucfa transfers, tfae 501(c)(3) entity was large and well-establisfaed 

2 and tfae transfer did not appear to be earmarked for a specific expenditure. iSlea AO 2007-26 

3 (Scfaodc) (approving doiutionsaafifimds rranainmg Ul a stete campdgn account to . 

4 organizations "in the nature of the American Red Cross); AO 2003-32 (Tenenbaum) (approving 

5 transfer of excess stete campdgn funds to a chariteble organization so long as tfae donations are 

^ 6 not "earmaiked or designated for any election activity"). Thus, based on the nexus between tfae 

^ 7 timing ofthe $225,000 in donations to RB and ite subsequent purchase of advertising featuring 

8 Denfaam that constitutes electiotû ering commumcations, we recommend tfae Conunission find 

9 reason to believe tfaat tfae Denfaam respondente violated 2 U.S.C. § 441i(e)(l)(A) and 11 C.F.R. 

10 § 110.3(d) in connection witfa the donations to RB.*̂  Following our limited investigation, we 

11 will make appropriate recommendations to tiie Commisdon regarding the violations in this 

12 matter. 

13 D. Allegations regarding Undisclosed Coordinated/Independent Exoenditures 

14 Complauiante make generd allegations tfaat tfae Tribe, CFCL, and GBA (Dave (Hlliard 

15 and Carlos Rodriguez) made undisclosed coordinated communications and/or independent 

16 expenditures in connection witfa tfae concert and/or tfae Denfaam campdgn.*' However, 

17 comjpldhunte did not provide any information to support tfaese dlegations. The compldnt does 

Apart fiom 2 U.S.C § 441i(eXl), under 2 U.S.C. § 441i(eX4) and 11 C.F.R. 300.65(a), Federal candidates or 
officdiolden may make a "general solicitation" on behalf of a S01(c) organization without regard to tiie Act*s 
amount limitation or source prohibition If (1) tiio oiiganization does not engage in activUies m connection with an 
election, induding Federal election activity; or (2) tiie oiganization conducts activities m connection witii an 
election, but the wganization's principd purpose is to not to conduct election activity and tfae solicitetion is not to 
obtein fiinds in connection witii an election. We conclude tiiat Denham*s ̂ ipearance fai the ads did not constitute a 
solicitation of unpermissible fimds in violation of 2 U.S.C. § 441i(eX4) because tiw fimds appeared to have been 
raised solely fiir charitable purposes, Le., donations to RB, a 501(c)̂ ) oiganization to benefit the Gold Star Project 
llCP.R.§300.6S(aXl). 

" An independent expenditure is an expenditure fin* a communication whicfa expressly advocates tiw electfon or 
defeat of a dearly ulcntified candidate and wfaich is not made ui coopeiation; consultation or concert witfa, or at tfae 
request or suggestion of, any candidate, candidate's committee, party committee or tiieur agpnts. 11 C.F.R. § 100.16. 
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1 not indicate specific commimications that it dleges were cooidinated witfa tfae Denfaam campdgn 

2 nor does it suggest any spedfic unreported udependent expenditures dlegedly made on tfae 

3 Denfaam Federd Conunittee's bdialfi 

4 Tfae Tribe provided infonnation regardmg ite in-kuid contributions to RB ui connection 

5 witfa tfae concert and ite promotiond materids for tfae concert. None oftfae promotiond niaterids 

^ 6 feature Denfaam or any otfaer candidate. Tfae CFCL stated tfaat it was formed afier tfae concert 

ri 7 and was not involved witfa it CFCL dflo stated it made mdependent expenditures in tfae fimn of 
0 

^ 8 radio ads during the period before the Cdifiimia primary election, but that the ads were not 

^ 9 eoimected to the benefit concert, were not coordinated witfa tfae Denfaam campdgn, and were 
ri 
*̂  10 properly disclosed to tfae Commisdon. 

11 GBA is a campdgn consdting fum and vendor fiir tfae Denfaam campdgn tfaat appeara to 

12 faave purcfaased advertising for botfa tfae Denfaam canqidgn did tfae concert! David Gilliard 

13 appean to be a partner and founder oftfae fum. Carlos Rodriguez appeara to be a campdgn 

14 consdtant wfao may faave worked on tfae Denfaam campdgn, based on news reporte. See 

15 fattD-y/vinvw.fresnobee.com/2010/02/19/1829324/radanovich-looks-to-fa Qasi visited on 

16 Maroh 14,2011). 

17 Coniplainante did not provide any infimnation tfaat tfaese respondente made undisclosed 

18 coordinated commumcations and/or independent expenditures. Accordingly, we recommend 

19 tfaat tfae Conunission find no reason to believe tfaat tfae Tribe, CFCL, GBA, Dave Gilliard, and 

20 Carlos Rodriguez violated any provisions of tfae Act or Commission regulations in coimection 

21 witfa tfae dlegations in tfais matter. 

22 
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1 IV. PROPOSED INVESTIGATION 

2 A linuted investigation is necessary to determine faow mucfa nioney was spent on tfae 

3 radio and televidon adveitisement | We eiqiiect tfaat tfais 

4 inquiiy wodd dso develop infomiation as to wfaetfaer any funds were donated fiir tfae specific 

5 ads featuring Denfaam. We wodd attempt to conduct tiiis investigation infinmdly, udng written 

^ 6 questions and requeste for documente. We reconunend tfaat tfae Coinmission autfaorize tfae use of 

H 7 compdsory process in tlie event tfaat it lieeomes necessary to utilize formd inteirogatories, 
0 

^ 8 document subpoenas, and/or depositiou subpoenas. 

0 9 V. RECOMMENDATIONS 
ri 

10 1. Merge MUR 6289 into MUR 6362. 
11 
12 2. Find no reason to bdieve tfaat Remembering tfae Brave Foimdation made 
13 profaibited m-kind corporate contributions resdting from coordinated 
14 communications in violation of 2 U.S.C. § 441b(a). 
15 
16 3. Find no reason to believe tfaat Representative Jefif Denfaam accepted nnd recdved 
17 profaibited in-kind contributions resdtmg fiom coordinated communications in 
18 violation of 2 U.S.C. § 441b(a). 
19 
20 4. Find no reason to believe that Denfaam for Congress and David Bauer, in fais 
21 officid capacity as treasurer, accepted and received profaibited in-kind 
22 contributions resdting fixim coordinated communications ui violation of 2 U.S.C. 
23 §441b(a). 
24 
25 5 Find no reason to believe tiiat Denfaam for Congress and David Bauer, in his 
26 ofiGcid capacity as treasurer, fiuled to report in-kind contributions resdting firom 
27 coordinated communications in violation of 2 U.S.C. § 434(b). 
28 
29 6 Find reason to believe that Remembering tfae Brave Foundation fdled to report 
30 dectioneermg commumcations m violation of 2 U.S.C. § 434(f). 
31 
32 7. Find reason to believe tfaat Remembering tfae Brave Foundation violated 2 U.S.C. 
33 § 441 d by failing to include proper disdaimera on ite radio and tdevision 
34 advertisemente. 
35 
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8. Find reason to believe tfaat JefiT Denfaam, Jefif Denfaam for State Senate and David 
Bauer, in fais ofificid capacity as treasurer, and Denfaam for Congress and David 
Bauer, in fais officid capacity as treasurer, violated 2 U.S.C. 
§ 441i(e)(l)(A) and 11 C.F.R. § 110.3(d). 

10. 

11. 

12. 

Find no reason to believe tfaat tfae Picayune Rancfaeria of tfae Cfaukdiansi 
Indians/Chukchand Tribd Govemment, Cdifomians for Fiscdly Conservative 
Leadersfaip, (Hlliard, Blannmg & Assodates, Inc., David Gilliaid, and Carlos 
Rodriguez violated any provisions of the Act or regulations in connection with the 
dlegations in tfaese mattera. 

Authorize the use of compdsory process as to dl Respondente and witnesses in 
this matter, including the issuance of appropriate inteirogatories, document 
subpoenas, and deposition subpoenas, as necesssry. 

Approve the attached Factud and Legd Andyses. 

Approve tfae appropriate lettera. 

Date 
Actuig Generd Counsel 

Stepfaeni 
Deputy Associate Goierd Counsel fin: Enfisrcement 

Peter G. Blumberg 
Assistant Generd Counsel 

miniquê iUi Dominique 
Attorney 
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